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A number of issues signifi cant to design professionals were addressed by the courts this year. Here is a review of a few notable 
decisions.

Americans with Disabilities Act

Chinese Hosp. Ass’n v. AECOM Eng’g. Grp., Inc. 2018 U.S. Dist. LEXIS 198106 (N.D. Cal. Nov. 20, 2018). An owner’s ADA claims against an AECOM 

governed by California’s two-year statute of limitations. 

Chinese Hospital Association entered into a professional services agreement with Carter & Burgess, which was subsequently acquired 
by AECOM Engineering Group, Inc. After construction commenced in 2013, the authority having jurisdiction identifi ed some defi ciencies 
with AECOM’s design documents. Dissatisfi ed with AECOM’s performance, the owner terminated the design agreement and completed 
the project with another architect. The replacement architect revised AECOM’s design documents to address various defi ciencies, 
including the fact that there were an inadequate number of ADA accessible bathrooms on certain fl oors. Remedying the defects in the 
design delayed construction and resulted in increased costs to the owner. 

In March 2017, AECOM entered into a tolling agreement with owner, agreeing to toll the running of the statute of limitations for 
one year. When owner fi led a lawsuit against AECOM in June 2018, AECOM moved to dismiss, arguing that the claims were barred 
by the applicable statute of limitations. AECOM argued that the “substance and gravamen” of owner’s breach of contract claim was 
professional negligence and, therefore, California’s two-year statute of limitations for negligence actions should apply. Owner argued 
(a) that Texas law, not California law, should apply and (b) that if California law applied, the four-year statute of limitations for breach 
of contract actions should apply. The trial court found in favor of AECOM “to the extent [Owner’s] breach of contract claim rests on 
[AECOM’s] ordinary obligation to perform work consistent with the standard of care….”

Arbitration

SM SMs, PLLC v. AMX Veteran Specialty Servs., LLC 2018 Tex. App. LEXIS 9203 (Tex. Ct. App. Nov. 8, 2018). Certifi cate of merit statute does not 

provide jurisdiction to the courts to take interlocutory action on orders in arbitration proceedings. 

AMX Veteran Specialty Services, LLC fi led a demand for arbitration with the American Arbitration Association against SM Architects, 
PLLC. AMX attached to its demand for arbitration an unsigned letter from another architect affi  rming there was merit in pursuing the 
claims against SM. Eight months into the arbitration, SM moved to dismiss the claims fi led by AMX because the unsigned letter did 
not comply with the requirements of the Texas certifi cate of merit statute. The arbitration panel denied the motion to dismiss, and 
SM sought to appeal the arbitration panel’s ruling to the courts. The trial court initially stayed the arbitration to allow SM to appeal its 
decision to the intermediate appellate court; however, the intermediate appellate court concluded that neither the trial court nor the 
intermediate appellate court had jurisdiction to hear the appeal under the Texas certifi cate of merit statute and the Texas arbitration 
statute. Accordingly, the intermediate appellate court dismissed the case to proceed to arbitration.

Gidding v. Fitz 2018 U.S. App. LEXIS 31341 (10th Cir. Nov. 6, 2018). Designer could not vacate arbitration award due to pre-joinder appointment 

of merits arbitrator. 

Designer Gidding appeared on an HGTV show to refurbish the home of Timothy and Kelly Fitz. The project went poorly, and owners 

Annual Review of Legal Decisions

Casey Quillen practiced in the areas of family law, civil and commercial litigation, liquor liability, foreclosures, and premises liability with 
two prominent Denver insurance defense fi rms before forming Ruebel & Quillen. She currently focuses on the litigation of architect 
and engineering errors and omissions claims, personal injury, and insurance bad faith defense. Her practice extends from pre-litigation 
advisement through appeal. She has served as lead counsel in over 20 jury and bench trials and authored a number of appellate briefs as 
counsel and representing Amicus Curiae. Casey has served as a trial lawyer since completing a judicial clerkship with the Colorado Supreme 
Court for Justice Rebecca Kourlis.



33

Proceedings of the 58th Annual Meeting of Invited Attorneys

terminated Gidding’s contract. Gidding’s fi rm, Midshore Marketing, brought an arbitration against owners for unpaid amounts due for 
services provided on the project. Owners sought to join Gidding in the arbitration in his individual capacity. After the appointment of a 
merits arbitrator, a separate arbitrator was appointed to consider the joinder of Gidding; joinder of Gidding was ordered. 

Gidding limited his participation in all arbitration proceedings and did not fi le an answer to the counterclaims against him. Three days 
prior to the arbitration hearing, Gidding emailed all participants rejecting arbitrator’s jurisdiction. Owners were awarded $820,000 
against both Gidding and fi rm by the arbitrator. Gidding moved to vacate the arbitrator’s award. The trial court denied Gidding’s motion 
and confi rmed the award. On appeal, Gidding argued that the appointment of the merits arbitrator violated the arbitration rules 
governing the dispute and, therefore, the hearing was unfair. The appellate court agreed with the trial court and rejected Gidding’s 
argument based on Gidding’s failure to follow the AAA Rules and present his objection to the merits arbitrator, thereby providing the 
arbitrator an opportunity to evaluate and rule on the issue. The appellate court affi  rmed the confi rmation of the arbitration award 
against Gidding.

Little Portion Props., LLC v. Bennett Sullivan Assocs. 2018 Conn. Super. LEXIS 957 (Ct. Sup. Ct. May 16, 2018). Connecticut trial court affi  rmed 

arbitration award, rejecting effort to set aside arbitration award on grounds of timeliness, violation of public policy, misconduct, and manifest 

disregard of the law. 

Little Portion Properties, LLC (owner) contracted with Bennett Sullivan Associates Architects and Planners (Bennett) to design and 
provide construction management for construction of a grocery store. Originally fi led in 2012 alleging construction delays and related 
costs, the matter was stayed for several years pending completion of the project, at which time it was referred to the American 
Arbitration Association under the AAA’s Construction Industry Arbitration Rules. The three-arbitrator panel made several fi ndings:

•  no evidence supported owner’s negligence claims against the individually-named architects;

•   owner was awarded $25,000 for corrective work performed by a successor contractor to address defective work overseen by 
Bennett;

•   Bennett violated professional conduct rules by failing to disclose, in writing, its confl ict of interest in acting as both the project 
architect and construction manager; however, that violation did not cause any damages to owner; and

•   owner’s principal caused the delay and related damages owner sought to recover through his failure to timely provide fi nancial 
reporting to the lending bank suffi  cient to maintain construction loan funds.

Owner challenged the decision of the arbitrator on several grounds. First, owner argued that the arbitration panel issued its decision 
31 days after the conclusion of the arbitration, exceeding the 30-day time period set forth in the rules; therefore, the arbitration 
panel’s decision should be set aside on timeliness grounds. The trial court rejected the owner’s challenge, fi nding that its objection 
was a procedural objection which was required to be presented to the arbitration panel. As owner failed to present the objection to 
the arbitration panel, the objection was waived. Second, owner argued that the arbitration panel engaged in misconduct, ignored the 
applicable law, and exceeded its authority. The trial court rejected each argument and affi  rmed the arbitration award.

Bayonne Energy Center, LLC v. Power Engineers, LLC 2018 U.S. Dist. LEXIS 189582 (D. NJ Nov. 6, 2018). Arbitration agreement does not apply to 

third-party claims brought against a party to that arbitration agreement. 

Bayonne Energy Center, LLC’s fi led a lawsuit against Power Powers, LLC, alleging that compressors at its power plant sustained 
$1.4 million in damage due to an electronics communication failure that occurred on November 14, 2015. Power fi led a third-
party complaint for contribution and indemnity against Kobelco Compressors America, Inc., alleging that Kobelco designed and/
or manufactured the compressors and programmable logic controllers which failed, and “reviewed and approved” Power’s design. 
Kobelco moved to dismiss the third-party complaint and fi led a motion to compel arbitration based on the terms and conditions of 
an agreement between Bayonne and Kobelco. Kobelco argued that Bayonne and Power structured the litigation as a pretext to avoid 
Bayonne having to pursue claims against Kobelco in arbitration. The court found that whether Bayonne had any claims against Kobelco 
was irrelevant to the motion to dismiss Power’s claims against Kobelco. Because Kobelco failed to demonstrate that Power’s claims for 
indemnifi cation and contribution were insuffi  ciently pled, and as there was no basis to stay this action pending an arbitration, the trial 
court rejected Kobelco’s eff ort to compel arbitration and allowed the case to proceed; the motion was denied. 
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Voss Engineering, Inc. v. Bauer 2018 Tex. App. LEXIS 4529 (Tex. Ct. App. June 21, 2018). Intermediate Texas appellate court held that engineer, a 

consultant to contractor, could not enforce the arbitration provision of the contract between contractor and owner.

Michelle Bauer and Javier Alonso (Alonsos) contracted with Homes by Connie Graygor, Inc. (contractor) to construct a home. The 
construction contract between Alonsos and the contractor stated that the contractor “may have contracted with one or more 
professional architects, engineers, surveyors, designers or other professional third parties to perform services and/or prepare” 
construction documents. The construction contract also contained a mandatory arbitration provision. Under an assignment of 
contractor’s contract rights, the Alonsos sued Voss Engineering, Inc., a third-party professional contracted by contractor, for breach of 
contract, negligence and professional malpractice in failing to exercise reasonable care in its designs and specifi cations, for negligent 
misrepresentation, and for statutory fraud under the Texas Deceptive Trade Practices Act. Voss appealed the trial court’s denial of 
its motion to compel arbitration under the mandatory arbitration provision of the construction contract. The intermediate appellate 
court affi  rmed and held that, generally, parties must sign arbitration agreements in order to enforce them; however, under limited 
circumstances, equitable estoppel can be applied to permit a third-party non-signatory to enforce an arbitration provision when the 
liability threatened against the third-party arises solely from the underlying contract or such liability must be determined by reference 
to that contract. The appellate court found that the Alonsos' claims did not stem directly from the construction contract between 
owner and contractor; rather, using contractor’s assignment of its rights against engineer, the Alonsos were suing engineer under 
engineer’s contract with contractor. The construction contract with the arbitration provision did not specify the services engineer would 
perform, so engineer’s liability did not arise under the construction contract. In addition, owner’s tort and statutory fraud claims were 
independent of engineer’s contractual obligations.

Peter Pennoyer Architects, P.C. v. Goel 2017 N.Y. Misc. LEXIS 4755 (NY Sup. Ct. Dec. 8, 2017). New York trial court rejects a motion to vacate 

arbitration award on the grounds that the arbitrator exceeded her authority and failed to enter a fi nal and defi nite award.

Peter Pennoyer Architects, P.C. contracted with David and Stacey Goel to provide interior design services. Architect fi led for arbitration 
seeking payment of its invoices for goods and services rendered and reimbursable expenses. Owner responded to the demand for 
arbitration, alleging architect failed to properly administer the project causing unanticipated costs, sought reimbursement of unjustifi ed 
expenses, and failed to properly apportion sales tax liability for goods only and not for services. By the terms of the contract, the 
dispute was submitted to arbitration before the American Arbitration Association. 

The arbitrator awarded $641,470 to architect; ordered architect to submit amended sales tax returns to the state, and to refund to 
owner any amounts it received as a refund from the state tax authority; and specifi ed in the award that it was “in full settlement of all 
claims, counterclaims and off sets.” owner objected to the arbitration award on the sole basis that the arbitrator’s resolution of the sales 
tax issue was not “fi nal” in that it lacked a dollar amount and relied upon architect following through on the amended tax return fi ling 
process, as determined by architect’s accountant. The trial court stated the law that “an arbitration award may not be vacated unless 
it violates a strong public policy, is irrational, or clearly exceeds a specifi cally enumerated limitation on the arbitrator’s authority,” and 
that an award “is defi cient and subject to vacatur ‘only if it leaves the parties unable to determine the rights and obligations, if it does 
not resolve the controversy submitted or if it creates a new controversy.’”

Lamarr Womack & Associates L.P. v. Lexington Ins. Co. 2019 U.S. Dist. Lexis 16302 (U.S. Dist. S. Dist. Texas Feb. 1, 2019). Court enforces 

arbitration agreement, including scope, and stay pending court action. 

Having to defend against negligence, breach of contract, and fraud claims in connection with a gymnasium project, architects Lamarr 
Womack & Associates, LP (LWA), Albert Soto, and Rene White as representative of the Estate of Johnny White (architects) fi led a claim 
against LWA’s insurance carrier, seeking a defense and indemnity pursuant to LWA’s policy. Lexington Insurance Company tendered 
a defense under a reservation of rights to dispute coverage, claiming that the architects had notice of the claim prior to purchasing 
the insurance policy and failed to disclose it in their application. Lexington initiated an arbitration proceeding against the architects, 
seeking a declaration that it owes the architects neither a defense nor indemnity for the underlying claim. The architects then fi led this 
action, seeking a judicial determination of those issues and making a claim for breach of contract. Lexington challenged the court’s 
jurisdiction to adjudicate the case and sought dismissal under Rule 12(b)(6), arguing that the architects failed to state a claim on which 
relief may be granted because of the arbitration agreement. Alternatively, Lexington asked that the court stay this action and direct 
the parties to proceed with the pending arbitration. The court found a valid arbitration agreement and that whether the scope of the 
agreement included in the scope of the agreement was arbitrable. The court also held that staying the matter pending the completion 
of the arbitration proceedings, and not dismissal of the action, was the proper course of action.
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Assignment

City of Whiting v. Whitney, Bailey, Cox & Magnani, LLC 2018 U.S. Dist. LEXIS 44943 (N.D. Ind. Mar. 20, 2018). Municipality permitted to pursue 

claims against an engineer consultant following assignment of claims, rights, and interests from prime designer. 

City of Whiting (city) contracted with American Structurepoint, Inc. (prime designer) to redevelop 26 acres of waterfront property along 
Lake Michigan. Prime designer entered into a subcontract with Whitney, Bailey, Cox & Magnani, LLC (engineer) for marine engineering 
services, which would include the design of a rock revetment that would be built along the lake for the purpose of shoreline protection. 
After the revetment failed on three separate occasions, prime designer assigned all claims, rights, and interests it may have against 
engineer to city. City fi led a lawsuit against engineer related to the design of the rock revetment. After completing discovery, engineer 
moved for summary judgment, arguing that city’s claims based on the assignment failed as a matter of law because prime designer had 
no valid claim against engineer that it could have pursued prior to the assignment (i.e., no damages). City opposed the motion, arguing 
that the assignment was not limited to claims, but also included any “rights” and “interests” prime designer had against consultant. As 
prime designer had the “right” to have the design of the revetment performed in accordance with the applicable standard of care, city 
argued that it was entitled to seek damages from engineer related to these damages. The trial court found in favor of city, reasoning 
that claims and rights are freely assignable under Indiana law. 

Certifi cate of Merit

Ronald R. Wagner & Co., LP v. Apex Geoscience, Inc. 2018 Tex. App. LEXIS 7486 (Tex. Ct. App. Sept. 11, 2018). Wagner’s lawsuit against an Apex 

who signed reports regarding defective aggregate for a highway project was dismissed for failure to present a certifi cate of merit. 

Ronald R. Wagner & Co., LP used aggregate for a highway repair project which failed to meet contractual and project specifi cations. 
Wagner was forced to acquire a new supply of aggregate from another supplier in excess of its bid. Wagner fi led a lawsuit against Apex 
Geoscience, Inc., and others. Apex was hired by the original supplier and issued a report declaring that the originally supplied aggregate 
met contractual and project specifi cations. Texas DOT engineers independently analyzed the aggregate after Wagner was on the job 
and found that only 1 of 4 batches met specifi cations. At the time of fi ling suit, Wagner did not include a certifi cate of merit as required 
by the Texas certifi cate of merit statute. When Apex moved to dismiss the complaint for failing to comply with the certifi cate of merit 
statute, Wagner argued that an exception applied because the employee of Apex interpreting whether the tested aggregate was in 
accordance with plans and specifi cations was not practicing engineering. The trial court rejected this argument, dismissed the lawsuit, 
and Wagner appealed. Texas’ intermediate appellate court affi  rmed the decision of the trial court, reasoning that the intent of the law 
was to protect public, health, safety, and welfare, and that Wagner’s interpretation of the certifi cate of merit statute would render the 
legislative intent to strictly regulate the practice of engineering “useless.” The analysis of the aggregate required engineering education; 
the employee who did the analysis was licensed and applied engineering sciences to formulate his report. All these actions were within 
the statutory defi nition of “engineering.” Accordingly, the appellate court affi  rmed the trial court’s dismissal of the complaint.

Gignac & Assocs., LLP v. Hernandez 2018 Tex. App. LEXIS 1284 (Tex. Ct. App. Feb. 15, 2018). Architect’s motion to dismiss claimed plaintiff’s 

certifi cate of merit did not satisfy the requirements of the statute. Trial court denied the motion, but it was granted upon appeal. 

Gignac & Assocs., LLP (architect) designed the McAllen Convention Center and the roundabout leading up to the Convention Center 
(the project). On October 3, 2016, a drunk driver plowed through the roundabout, resulting in the death of one person and injuries 
to another person (plaintiff s). Plaintiff s fi led a lawsuit against architect, claiming that it was negligent in designing the roundabout 
intersection. Plaintiff s claimed that the signage leading up to the roundabout did not give ample warning for the unusual road feature, 
resulting in the accident. Plaintiff s’ fi led a certifi cate of merit by a licensed professional engineer specializing in traffi  c engineering, 
affi  rming the validity of plaintiff s’ claims against architect. Architect fi led a motion to dismiss, arguing that plaintiff s’ certifi cate of merit 
did not satisfy the requirements of the Texas certifi cate of merit statute because the author of the affi  davit did not hold the same 
professional license as architect. The trial court denied architect’s motion to dismiss based on this issue, but the intermediate appellate 
court reversed the decision. The appellate court explained that the Texas statute requires the certifi cate of merit to be authored by 
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someone with the same professional license as the defendant. Accordingly, the appellate court reversed the trial court’s decision and 
concluded that the lawsuit against architect should be dismissed.

Thompson v. Harrah’s Atlantic City Holding, Inc. 2018 U.S. Dist. Lexis 53006 (U.S. Dist. Ct. N.J. March 29, 2018). Court dismisses claims for failure 

to provide affi  davit of merit and Daubert.

Plaintiff  claimed that he suff ered extensive burns to his feet while walking across the outside pool deck at Harrah’s Casino in Atlantic 
City. He alleged, among other claims, that the design and construction of the pool and sundeck, the pavers used, caused his injuries. 
Friedmutter Group, LLC, the architect of the pool deck, sought summary judgment because plaintiff  failed to get an affi  davit of merit 
in support of the claim of professional negligence. The court granted the motion because plaintiff s failed to serve the affi  davit within 
the prescribed timeframe. Further, the court held the opinions of the plaintiff s’ expert opinions as to the design of the pool deck, 
placement of the tiles, and general architecture of the space were speculative and lacked the hallmarks of reliability. 

Construction Administration

Patriot Contr., LLC v. Star Ins. Co. 2018 U.S. Dist. LEXIS 33427 (E.D. LA Mar. 1, 2018). Architect granted partial summary judgment because of 

exculpatory clause for “good faith” decisions made by architect during contract administration, but issues remained as to what claims were 

covered by the clause. 

The State of Louisiana (state) contracted with Troy Frick to construct a project designed by The Architectural Studio/James Dodds 
AIA Corporation (architect). When Frick defaulted, the state called upon its surety, Star Insurance Company, to complete the project. 
The surety contracted with Patriot Contracting, LLC (Patriot), to complete the construction of the project. Patriot claimed that the 
construction documents prepared by architect were defi cient, that architect was slow to respond to requests for information (delaying 
the project), and that architect refused to certify the construction of a concrete slab and withheld payment related to the same. Patriot 
fi led suit against the surety and architect related to these issues. After surety settled with Patriot, the architect moved for partial 
summary judgment on the construction administration claims advanced by Patriot. Architect argued that the general conditions 
included language that limited its exposure for construction administration services performed in good faith. While the trial court 
explained that the exculpatory language in the general conditions may limit architect’s liability for construction administration services, 
there was a genuine dispute of material fact as to whether it covered all of Patriot’s construction administration claims. 

People ex rel. Hammer v. Lumbermens Mut. Cas. Co. 2018 IL App (1st) 171613-U (Ill. App. 2018). Court denies owner’s delay claim against 

contractor upon fi nding that architect acted with a bias for owner in delaying certifi cation of substantial completion. 

A New Jersey public school board embarked on a $32 million school renovation project of fi ve schools. It hired The Vitetta Group, Inc. 
to serve as architect and a bonded general contractor D&D Associates, Inc. Two years later, owner terminated D&D and called on its 
surety to complete the project. Another two years later, surety fi led suit against the owner for alleged unpaid fees of $2.2 million and 
the owner responded by bringing a counterclaim against the surety for liquidated delay damages of $15 million, claiming the project 
had reached “substantial completion” more than a year past the contractual deadline. The linchpin of owner’s $15 million liquidated 
damages claim was when exactly the construction contract was “substantially complete.” The owner argued to the trial court that the 
date of the architect’s certifi cation of substantial completion should be accepted and adopted. The trial court, however, found that 
Vitetta had delayed issuing the certifi cation in a biased eff ort to assist the owner. The owner appealed and argued again that Vitetta’s 
substantial completion date was entitled to deference. The appellate court acknowledged that when an architect acts under a contract 
as the offi  cial interpreter of its conditions or the judge of its performance, its decisions are entitled to a presumption of correctness 
or “compelling judicial deference.” But that entitlement does not apply, the court reasoned, where, as here, the architect “acted in bad 
faith, fraudulently, or arbitrarily, or if the Architect made a gross mistake.” The trial court ruling was affi  rmed. 
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Copyright

Hunter Structural, P.A. v. Arp Eng’g, Inc. 2018 U.S. Dist. LEXIS 16171 (W.D. NC Feb. 1, 2018). Engineering fi rm’s state law claims for conversion, 

unfair competition, unjust enrichment, and unfair and deceptive trade practices against former employee and his new employer were 

preempted by its federal copyright infringement claim.

Hunter Structural fi led a lawsuit against David Szabo, a former employee, and Arp Engineering, Inc., employee’s new employer, for their 
unauthorized use of Hunter’s copyrighted CAD Files. Hunter asserted both federal copyright infringement claims under the Copyright 
Act and state law claims against both employee and new fi rm, which the defendants moved to dismiss. The trial court noted that 
engineering drawings are “Architectural works” under the Copyright Act, thus qualifying for federal copyright protection, and that a 
third party affi  xing a copyright notice to previously registered and copyrighted material did not destroy Hunter’s ownership interest in 
its work product. The trial court also rejected the eff orts to dismiss Hunter’s claims under the Defend Trade Secrets Act based on the 
following allegations:

1.  Hunter limited the number of individuals with access to CAD fi les;

2.  the CAD fi les contained information that had not been previously disclosed and could be integrated into future designs; and

3.  Hunter contacted Arp once it discovered CAD fi les were missing to prevent further disclosure.

Accordingly, the court denied Szabo and Arp’s motion to dismiss this count.

Finally, the court considered the motion to dismiss claims of conversion, unfair competition, unjust enrichment, and unfair and 
deceptive trade practices on the grounds that these claims were preempted by the copyright infringement claim. The elements of proof 
for the state claims were all part of the proof of the federal copyright claim. As a result, the state claims were not qualitatively diff erent 
and therefore duplicative and barred. 

Duty of Design Professional

Auburn Hills Tax Increment Fin. Auth. v. Haussman Constr. Co. 2018 Mich. App. LEXIS 63 (Mich. Ct. App. Jan. 11, 2018). Court fi nds architect had 

no duty to certify pay apps for accuracy under common law or contract. 

The City of Auburn Hills contracted with Haussman Construction Company to construct a new four-story parking garage, and 
Haussman in turn contracted with Mayotte Group, Inc. to provide architectural services. A liquidated damages provision in the city-
builder agreement required Haussman to pay $1,000 per day for delays. After allegedly completing the project behind schedule, 
Haussman dissolved and its owner absconded with the money paid to Haussman without paying the subcontractors. City fi led suit 
against Haussman and Mayotte for liquidated damages for delays and to recover payments made to the subcontractors. City asserted 
claims against Mayotte for professional negligence and negligent misrepresentation, alleging that Mayotte was responsible for “issuing 
a fi nal Certifi cate for Payment” and reporting “known deviations from the construction schedule” to city pursuant to agreement, 
but that Mayotte had certifi ed the last payment to Haussman without any allowance for liquidated damages or confi rmation that 
subcontractors were paid. The trial court granted Mayotte’s motion for summary judgment, fi nding that no provision of the Mayotte-
Haussman agreement required Mayotte to assess the city’s right to liquidated damages or approve claim payments. The court of 
appeals affi  rmed, holding that Mayotte had no common law duty to certify payment applications and that no terms of its written 
agreement created a contractual duty to the city.

Board of Mgrs. of Manhattan Place Condominium v. 616 First Ave., LLC 2018 N.Y. Misc. LEXIS 2056 (NY Sup. Ct. May 23, 2018) (Slip Op 31045). 

Court holds that contract provision precluded strict liability and other claims for damage to adjacent real property improvements. 

616 First Ave, LLC contracted with JDS Construction Group, LLC and the developer to construct a building on property adjacent to the 
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Manhattan Place Condominium. Developer in turn retained an architect, structural engineer, MEP engineer, and geotechnical engineer. 
During construction, property belonging to the adjacent landowner, Manhattan Place Condominium, sustained structural damage as 
a result of excavation and dewatering work. A New York law imposes strict liability for property damages caused by excavation work 
upon those who “cause[d]” the “excavation or fi ll to be made.” Adjacent landowner fi led suit against owner, developer, and design team, 
asserting claims for strict liability, negligence, and private nuisance. Developer fi led cross-claims against design team for contribution, 
indemnity, and breach of contract. Design team moved for dismissal of all claims by adjacent landowner and developer on the 
grounds that they were neither the owners of the building or land being developed nor the contractors who performed the excavation 
or dewatering operations. The trial court granted dismissal of the claims against design team based on their respective contract 
provisions. That provision stated the design professional “shall not have control over, charge of, or responsibility for the construction 
means, methods, techniques, sequences or procedures” and “shall not have control over or charge of, and shall not be responsible 
for, acts or omissions of the Contractor or of any other persons or entities performing portions of the Work.” The court held that these 
provisions rendered the New York excavation law inapplicable to members of design team and dismissed the strict liability claims. The 
trial court also dismissed the negligence claims, holding that, because the excavation law did not apply to design team and design team 
members had no contract(s) with adjacent landowner, they owed no statutory or contractual duty to adjacent landowner regarding the 
excavation. Finally, the trial court dismissed the nuisance claim by reasoning that design team’s non-involvement with the excavation 
precluded a fi nding that they “interfered” with adjacent landowner’s property.

Stapleton v. Barrett Crane Design & Eng’g 725 Fed. Appx. 28 (2nd Cir. 2018). Court holds that absent control or functional equivalent of privity 

design professional owed no duty to owner. 

Owner SGK Ventures, LLC Liquidating Trust brought claims against Barrett Crane Design & Engineering. Owner entered into a master 
agreement with general contractor, Pavilion Building Installation Systems, Ltd., to build a certain structure for owner’s business 
operations. There was no contract between owner and design professional. After the construction was complete, owner brought 
breach of contract and professional negligence claims against contractor and design professional alleging that the design of the project 
did not comply with the requirements of the master agreement. Design professional fi led a motion for summary judgment, which 
the court granted because it found that owner had no relationship of privity or its functional equivalent with design professional and, 
therefore, no duty was owed to owner by design professional. On appeal, the court held that there is no liability for breach of contract 
without proof of a contractual relationship or a bond “so close as to be the functional equivalent of privity.” To determine whether such 
functional equivalent of privity exists, courts consider: 

1.   the presence of an awareness that the work product was to be used for a particular purpose; 

2.     reliance by a known party or parties in furtherance of that purpose(s); and 

3.   some form of conduct by the defendant linking defendant to plaintiff  and evincing defendant’s understanding of plaintiff ’s 
reliance. 

Owner argued that the parties were linked by virtue of design professional’s stamp on the drawings for the project. The Second Circuit 
Court of Appeals disagreed, explaining that there was no evidence that the drawings had been conveyed to owner or that design 
professional had any direct contact or communication with owner concerning the drawings. Further, the structure was not actually built 
per the stamped drawings. Because there was no evidence to show a relationship of privity or its equivalent between owner and design 
professional, the court affi  rmed the lower court’s grant of summary judgment in favor of the design professional.

City of Bristol v. TSKP Studio, LLC 2018 Conn. Super. LEXIS 16 (Conn. Sup. Ct. Jan. 5, 2018). Contract clause disclaiming responsibility for 

subcontractors insuffi  cient to immunize architect from MEP design defects. 

The City of Bristol hired TSKP Studio, LLC for a school project. The scope of services included mechanical engineering services (to be 
performed by a consultant to TSKP). The design agreement stated that TSKP “shall not be responsible for acts or omissions of the 
Contractor, Subcontractors, or their agents or employees.” When the HVAC system failed, owner fi led suit against TSKP for breach of 
contract. TSKP moved to dismiss the complaint on two grounds: (1) that Bristol’s allegations equated to negligence and not breach of 
contract; and (2) that TSKP’s mechanical subconsultant was a “Subcontractor” for whose “acts or omissions” TSKP was not responsible 
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under the terms of the contract. The court rejected both arguments. It held that Bristol’s claim for breach of contract was viable 
because “it is an implied condition of every service contract that the service will be performed in a workmanlike manner,” such that a 
breach of this condition is a breach of the design agreement. Second, the court rejected the argument that the mechanical engineer 
was a “Subcontractor,” pointing out that it would allow TSKP to escape any and all liability on the project simply by subcontracting out 
all its work.

Manley Architecture Group, LLC v. Santanello 2018-Ohio-2200 (Ohio Ct. App. 2018). Appellate court reverses trial court, which found duties 

owed by architect were not contained in contract. 

Owner and Manley Architecture Group, LLC entered into a written contract for the design and construction of a 5,800-square-foot 
home, including a horse stable and riding arena, pond, tennis court, and outdoor pool. Manley submitted the design agreement to 
the owner with a letter explaining the option of having Manley act as the construction manager to avoid the need and related cost 
associated with hiring a general contractor. The design agreement detailed several other options which, if selected by owner, would 
reduce the fee charged by Manley for the design services. When problems with the barn roof arose during construction, owner stopped 
paying Manley’s invoices. Manley fi led a complaint against owner for breach of contract for unpaid fees, including construction fees 
Manley had advanced to project trade contractors for money wrongfully withheld by owner. Owner fi led a counterclaim for breach 
of contract, alleging that Manley breached its obligation to properly oversee the construction of the pond and barn by the trade 
contractors. 

After a bench trial, the trial court found the term “construction management” in the design agreement to be ambiguous. The trial court 
found that both parties had breached their respective obligations, resulting in judgment against Manley in the amount of $160,000 
for damages associated with an improperly installed roof and judgment against owner in the amount of $27,000 for unpaid design 
fees, $55,600 in construction advances, and $141,500 in interest. Both parties appealed. The appellate court affi  rmed the trial court’s 
judgment against owner in part, but reversed judgment against Manley. The appellate court reasoned that the design agreement 
included an express disclaimer of guarantees/warrantees of the work performed by the trade contractors (who were retained directly 
by owner). It found that the trial court’s interpretation of the design agreement imposed duties on Manley beyond those set forth in 
the contract. However, the appellate court also reversed the award to Manley of the construction fees it advanced, fi nding this was not 
authorized by its contract.

Gross v. Ismael Leyva Architect, P.C. 156 A.D.3d 558 (NY Ct. App. 2017). Appellate court upholds denial of motion to dismiss where obligations 

under contract were not clear. 

Owner fi led a lawsuit against Ismael Leyva Architect, P.C. alleging professional negligence related to certain underpinning and 
excavation work on the project. Architect moved to dismiss the claims based on the scope of services set forth in the professional 
services agreement, which motion was denied. On appeal, the appellate court affi  rmed the trial court’s ruling. It explained that an 
amendment to the professional services agreement stated that architect would perform “Construction Observation (Quality Control) 
other than those included in Architect’s [Construction Administration] responsibilities during site visits.” The appellate court concluded 
that, based on this language, it was unclear what construction observation/quality control duties architect owed in relation to the 
underpinning and excavation work at issue, which supported the denial of the motion to dismiss.

Maher v. City of Box Elder, 2019 SD 15 (March 13, 2019). Court reverses dismissal of case in favor of city for negligent operation of water 

system. 

Citizen Maher brought suit against city claiming that due to its negligent operation of the water system, his waterlines had broken. 
The city moved for summary judgment, arguing that the public duty rule precluded liability. The public duty rule recognizes that 
government entities are generally determined to owe governmental duties only to the public, not individuals. When the rule is 
implicated, a breach of a public duty will not give rise to liability to an individual unless there exists a special duty owed to that 
individual. The city argued that Maher failed to establish that the city owed him a special duty and the trial court agreed. The Supreme 
Court reversed, holding (1) the public duty rule did not apply in this case; and (2) the city owed Maher a duty to use reasonable care in 
its operation of its water system.
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Duty to Defend

URS Corp. v. Maryland-National Capital Park & Planning Comm’n 2018 Md. App. LEXIS 663 (Md. Ct. Spec. App. July 6, 2018) (unreported). Court 

fi nds engineer owed duty to defend. 

The Maryland-National Capital Park & Planning Commission retained engineering fi rm URS Corp. to design a pedestrian bridge. The 
commission entered into a separate agreement with Fort Myer Construction to build the bridge. Subsequently, the contractor sued the 
commission over damages and delays it claimed it had suff ered due to defects in engineer’s design. The commission demanded that 
engineer pay its defense costs in the litigation and indemnify it against any liability award under a provision in an “Attachment” to the 
parties’ master agreement, which included an indemnity provision with a defense obligation. Of note, neither the task order for the 
project nor the contract later executed by the parties for the project included a “duty to defend,” and the contract also incorporated 
the parties’ master agreement by reference and stated that the contract terms superseded the terms of the master agreement in the 
event of a confl ict. When engineer refused to accept the tender by the commission of defense costs and indemnity, the commission 
fi led a third-party complaint against engineer in the litigation. The commission ultimately prevailed on the merits on the contractor’s 
underlying claim, but the trial court held that engineer owed the commission a duty to defend and awarded judgment in favor of 
the commission for the $350,000 in attorneys’ fees. On appeal, engineer argued that the “Indemnifi cation” provision in the contract 
controlled and superseded the confl icting “Indemnifi cation” provision in the master agreement (which included a duty to defend). 
Engineer further argued that even if there was a contractual duty to defend, the duty was not “triggered” because no design defect was 
ever established (and, in fact, contractor’s design-related claim had been dismissed). The Maryland Court of Special Appeals rejected 
both arguments and affi  rmed the judgment below, holding that the duty to defend is distinct from an indemnity obligation and here it 
was expressly adopted by the parties.

Mid-Continent Cas. Co. v. Delacruz Drywall Plastering & Stucco, Inc. No. 18-14195, 2019 WL 1093211 (11th Cir. Mar. 8, 2019). The U.S. Court of 

Appeals for the Eleventh Circuit, applying Florida law, affi  rmed this principle and held that an insurer’s duty to indemnify is not justiciable until 

the insured’s liability has been adjudicated in the underlying case.

The lawsuit stemmed from a homeowners’ suit against its general contractor for construction defects, and the general contractor in 
turn sued its subcontractor for various claims, including contractual indemnity. After the subcontractor’s insurer accepted its defense 
in the lawsuit, the insurer sought a declaration in a diff erent lawsuit that it had no duty to indemnify the subcontractor for the claims 
against it because the allegedly defective construction at issue did not occur during the eff ective term of the policy.

On summary judgment, the district court held that the insurer’s duty to indemnify was not yet justiciable because the underlying 
lawsuit was still pending and the subcontractor’s liability was not established. The eleventh circuit agreed, fi nding that a court must 
wait until the underlying case is resolved before ruling on the insurer’s duty to indemnify. Although several Florida district courts have 
recognized the prematurity doctrine, as it is known, this is ostensibly the fi rst time the eleventh circuit has squarely addressed this 
issue.

The eleventh circuit acknowledged the well-recognized exception to the prematurity rule for when the underlying complaint has not 
triggered the insurer’s duty to defend. In that instance, a court could determine that an insurer has no duty to indemnify pursuant to 
the fundamental maxim that where no duty to defend exists, there can be no duty to indemnify. In other words, when a complaint 
does not trigger coverage in the fi rst instance, the fi nal result in the underlying action will not have any eff ect upon the insurer’s duty to 
indemnify. However, in this case, the duty to defend was not contested. As such, the exception to the prematurity rule was inapplicable.

Economic Loss Rule

Suffolk Constr. Co. v. Rodriguez & Quiroga Architects Chtd. 2018 U.S. Dist. LEXIS 42652 (S.D. Fla. Mar. 15, 2018). Court denies motion to dismiss, 

fi nding contract language suffi  ciently supported claim of contractor for defective design documents. 

Owner contracted with Rodriguez and Quiroga Architects Chartered to serve as executive architect for the design and construction of 
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a new science museum in Miami, Florida, and with Grimshaw Architects P.C. to serve as the design architect for the project. Executive 
architect retained as subconsultants an MEP engineer and a structural engineer. Owner also contracted with Suff olk Construction 
Co., Inc., and later with Baker Concrete Construction, Inc., as the general contractors for the project. The general contractors fi led 
suit against executive architect, design architect, MEP engineer, and structural engineer, contending that the design documents were 
fl awed, which increased costs and delayed the project. The members of the design team each moved to dismiss the lawsuit on the 
ground that they owed no legal duty to the general contractors in the absence of contractual privity. The trial court denied all of the 
motions, reasoning that under the controlling case law in Florida, an architect can owe a duty of care to a general contractor based on 
(1) supervision or control over the contractor, or (2) the architect’s knowledge that the contractor will rely on its designs or plans. The 
court held the complaint suffi  ciently alleged that each of the defendant design professionals was responsible for “observing, rejecting, 
and/or supervising” the general contractors’ work (e.g., by reviewing pay requisitions or supervising construction of mock-ups) and that 
the design professionals knew the general contractors would rely on their designs.

Expert Testimony

Fava v. Liberty Ins. Corp. 2018 U.S. Dist. LEXIS 141857 (D. NM Aug. 20, 2018). Court holds that professionals not entitled to compensation for 

time testifying in case where, after performing services, they were neither retained for purposes of litigation. 

Hector Fava and Barbara Fava fi led a claim with their property insurer, Liberty Mutual, related to water damage at their house. During 
the claims process, and prior to any litigation, Liberty Mutual retained Rimkus to evaluate the origin of the water damage to plaintiff s’ 
residence. Liberty subsequently denied coverage. After plaintiff s fi led a lawsuit against Liberty, they sought to take the deposition of the 
two employees of Rimkus who investigated the loss. Rimkus took the position that it should be paid for their employees’ time attending 
the deposition as its employees would inevitably off er opinion testimony regarding the report issued following their evaluation of 
the origin of the water damage. Plaintiff s took the position that neither plaintiff s nor Liberty had named Rimkus employees as an 
expert witness and, therefore, Rimkus’ employees would merely be testifying as fact witnesses (who would not be entitled to hourly 
compensation for their time). Unable to reach agreement, plaintiff s and design professional submitted the issue to the trial court. The 
trial court ordered the depositions to proceed, and reserved judgment on the issue of Rimkus’ entitlement to be paid for the time of 
its employees. Upon further consideration of the issue, the trial court declined to require compensation of Rimkus for the time spent 
testifying at deposition, reasoning that neither of Rimkus’ employees were retained for litigation nor was litigation contemplated at 
the time of their services. Accordingly, Rimkus was required to appear and testify at the depositions without compensation as expert 
witnesses.

Fraudulent Conveyance

Friedberg v. Barefoot Architects, Inc. 723 Fed. Appx. 100 (3d Cir. 2018). Client could not pursue a fraudulent conveyance claim against design 

fi rm without stating with particularity transactions that were not for fair value. 

Michael Milne designed a home for Thomas and Sarah Bunge. Milne later formed his own fi rm, Barefoot Architects, Inc. Barefoot fi led 
suit again Bunge and others alleging copyright infringement. Design fi rm’s copyright infringement claim was unsuccessful, and the trial 
court awarded Bunge $241,000 in attorneys’ fees incurred defending against design fi rm’s copyright infringement claim. When Barefoot 
advised Bunge that they did not have assets to satisfy the award of attorneys’ fees, Bunge fi led a lawsuit against Milne, Barefoot and 
other related entities (the “fraudulent conveyance defendants”), asserting claims for fraudulent conveyance of Barefoot’s to avoid 
reimbursing them for their attorneys’ fees. The fraudulent conveyance defendants moved to dismiss Bunge’s complaint on the grounds 
that it failed to plead facts with enough particularity to pursue a fraudulent conveyance claim. Instead, the Bunge complaint was based 
on “information and belief,” without a factual basis for that “belief.” The trial court granted the fraudulent conveyance defendants’ 
motion to dismiss.
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Indemnity

CSX Transportation, Inc. v. Columbus Downtown Development Corp. 307 F. Supp. 3d 719 (S.D. Ohio March 26, 2018). Court denies motions for 

indemnity as premature in complex claim. 

Scioto Greenways Project in downtown Columbus reshaped the Scioto River by removing the Main Street Dam and narrowing and 
deepening the river channel. Plaintiff s CSX Transportation, Inc. and Norfolk Southern Railway Company each operate two railroad 
tracks that run across a bridge spanning the Scioto River. Knowing that the project would aff ect the river’s fl ow, CSX and Norfolk 
entered into contractual arrangements in 2014 with defendant Columbus Downtown Development Corporation, under which CDDC 
agreed to implement measures designed to protect the bridge’s piers from “scour,” or the erosion of sediment around the bridge’s 
foundation. CSX then discovered that the bridge had become unstable and shifted and it spent $10 million to repair the bridge. Cross-
claims and third-party claims ensued. The project engineer, Stantec, brought a motion for judgment on the pleadings, claiming that it 
was not obligated to indemnify several other parties, but the motion was denied, fi nding the pleadings suffi  ciently alleged the existence 
of a relationship creating an indemnity obligation and that the relative fault defense was premature. It also held the non-moving 
parties may bring claims for contribution even though they had yet to pay any money in settlement. As to the construction manager’s 
motion seeking summary judgment on Stantec’s claim for indemnity, the court held that the contract documents confl icted to preclude 
resolution at this stage of the litigation. 

Insurance

Liberty Ins. Corp. v. WSP USA, Inc. 2018 U.S. Dist. LEXIS 107896 (S.D. NY June 27, 2018). Trial court rejects engineering fi rm’s claim that property 

damage arose from covered “construction contractor” activities and found insurance carrier has no duty to defend or indemnify. 

WSP USA, Inc., a full spectrum engineering design, construction, and management fi rm, was hired by a state Department of 
Transportation to prepare environmental impact statements and designs to provide options for the DOT to choose between the 
repair or replacement of a viaduct. In performing its work, WSP hired a geotechnical consultant who then hired a subcontractor 
to drill and install test wells for geotechnical studies. Based on WSP’s reports (including in part the geotechnical studies), the DOT 
decided to replace the viaduct. During tunnel boring operations by a contractor other than WSP (which did not get any portion of the 
construction contract), the tunnel boring machine was damaged when it struck an undisclosed 8” diameter steel well casing installed 
by WSP’s drilling sub-subcontractor for geotechnical tests. DOT sued WSP to recover for damage to the tunnel boring machine. Under 
WSP’s commercial general liability policy, coverage was excluded for property damage arising out of WSP’s rendering “professional 
services,” defi ned by the insurance policy as including “preparing, approving...maps, shop drawings, opinions, reports, surveys,...
drawings or specifi cations” and “supervisory or inspection activities performed as part of any related Architectural or WSPing activities.” 
Coverage was provided for property damage arising from WSP’s “construction means, methods, techniques, sequences and procedures 
employed by you in connection with your operations in your capacity as a construction contractor.” The trial court agreed with the 
plaintiff  CGL insurer that it had no duty to defend or indemnify WSP because the test well installation did not occur while WSP was 
acting as a construction contractor. The well drilling was incidental to WSP’s contract to perform project feasibility and design studies. 
In contrast, the driller was acting as a construction contractor in installing the well because it was contracted to perform that specifi c 
work, i.e., to build a well. The lack of a contract for WSP to build anything confi rmed to the trial court that it was not acting as a 
construction contractor.

Everest Nat’l Ins. Co. v. Gessner Engineering, LLC 325 F. Supp. 3d 760 (S.D. Tex. 2018). Trial court fi nds professional liability insurance carrier has 

a duty to defend Gessner on claims of professional negligence based upon analysis of the complaint and the policy.

Gessner Engineering, LLC was sued by a project owner alleging water seepage into the basement of a new structure for which Gessner 
provided civil, geotechnical, and structural engineering professional services. That fi rst lawsuit, in early 2014, was dismissed by the 
owner voluntarily. In early 2015, the owner brought a second lawsuit against Gessner alleging water infi ltration into the basement 
from underneath the slab. Because the owner failed to attach a certifi cate of merit to the original complaint, that second lawsuit 
was dismissed by the court on motion by Gessner. Undaunted, in April 2016, owner fi led a third lawsuit on the same claim. Upon 
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Gessner’s tendering its defense in the third lawsuit to its professional liability insurance carrier, Insurer fi led a declaratory judgment 
action claiming it owed no duty of defense to Gessner because of late notice, based on Gessner’s knowledge of the claims asserted 
in the previous iterations of the lawsuit. Applying the Eight Corners Rule, the trial court compared the claims made by the owner in 
the “four corners” of its complaint against Gessner, with the terms and conditions in the “four corners” of insurer’s policy issued to 
Gessner and found that the allegations were potentially within the scope of the policy. Since nothing within the third complaint alleged 
Gessner’s prior knowledge nor referenced the prior lawsuits, the trial court concluded insurer owed Gessner a defense obligation in 
the third lawsuit. [Note: The trial court left open the possibility that discovery might show that Gessner was on notice prior to the policy 
inception date and that might later jeopardize both indemnity and defense coverage].

RLI Ins. Co. v. Lima Architects, LLC 2018 U.S. Dist. LEXIS 159809 (E.D. Va. Aug. 28, 2018). Trial court affi  rms professional liability carrier’s denial 

of coverage for a project completed prior to the retroactive date of the policy. 

On October 19, 2017, RLI Insurance Company fi led a complaint seeking a declaratory judgment against Lima Architects, LLC in relation 
to the design of a daycare facility in Chantilly, VA. Specifi cally, RLI sought a declaration that because Lima’s services were provided prior 
to the eff ective date of the policy issued by RLI, there was no coverage available to Lima on the claim. Lima had completed design work 
on the project in early 2011, and in December of that same year, construction of the project began. A certifi cate of occupancy was 
issued in November 2012. Presumably, after switching professional liability carriers or fi rst purchasing insurance, in March 2014, Lima 
procured a professional liability insurance policy from RLI with a retroactive date of March 2013. When a claim was asserted against 
Lima in the Fall of 2014 on the project, Lima timely reported to RLI. RLI promptly denied coverage because the retroactive date of the 
policy extended back only to March 2013, after the project was complete. Lima did not respond to the complaint fi led by RLI, and the 
magistrate judge recommended to the US District Court Judge that the trial court grant a default judgment in favor of RLI, declaring 
that Lima was not entitled to coverage under the professional liability policy. The trial judge adopted the recommendation and entered 
judgment for RLI.

Westfi eld Ins. Co. v. Miller Architects & Builders, Inc. 2018 U.S. Dist. LEXIS 8539 (D. Minn. Jan. 19, 2018). Trial court rejects insurance carrier’s 

efforts to avoid providing defense coverage for claims against design-builder related to faulty construction and poor design.

Miller Architects & Builders, Inc. was hired to design and build a luxury apartment complex by IRET-Cardinal Point LLC (owner). Mid-
project, the owner terminated Miller under the contractual “for convenience” clause, and initiated arbitration to recover damages 
including but not limited to fi ve categories of claims allegedly caused by faulty construction and poor design:

1.  water intrusion damage caused by Miller’s subcontractor negligently installing the roof;

2.  concrete support beams damaged by Miller’s subcontractor drilling holes;

3.  damage resulting from Miller’s subcontractor pouring parking garage ramps at too steep an angle;

4.  damage to the foundation because the subcontractor constructed an unstable foundation; and

5.  loss of use and delay damages for correction of the defective work.

Miller’s commercial general liability insurance carrier (Westfi eld) denied coverage for both defense and indemnity related to the claims, 
citing various exclusions within the insurance policy. Westfi eld fi led a lawsuit seeking a declaration that it had no duty to defend the 
owner’s damages claims. One of its arguments against coverage was that the claims did not constitute an “Occurrence,” as defi ned in 
the policy as that term did not apply to the defective work of a subcontractor. The trial court rejected this argument, observing that any 
deviation by the subcontractor from Miller’s design specifi cations is unintended and an “accident” from a design-builder’s perspective. 
Finding no basis for a denial of a duty to defend, the court ordered Westfi eld to indemnify Miller for its fees and costs. 

Stewart Engineering v. Cont’l Cas. Co. 2018 U.S. App. LEXIS 31521 (4th Cir. Nov. 7, 2018). Design fi rm’s two bridge projects which both collapsed 

are ruled a single claim for insurance purposes. 

Stewart Engineering, Inc. designed two pedestrian bridges that each collapsed within 24 hours of each other, resulting in the death of 
one construction worker and injuries to several other construction workers at the fi rst bridge collapse. Stewart reported the situation 
to its professional liability insurance carrier, Continental Casualty Company. Stewart’s policy had a single claim limit of $3 million and 
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an aggregate limit of $5 million. Under the professional liability policy, wrongful act is defi ned as “an error, omission, or other act that 
causes liability in the performance of professional services for others by you or by any person or entity, including joint ventures, for 
whom you are liable.” The policy also provided that “all related claims shall be considered a single claim,” defi ning “related claims” as 
all claims arising out of “a single wrongful act,” or “multiple wrongful acts that are logically or causally connected by any common fact, 
situation, event, transaction, advice, or decision[.] ”Continental argued that the event was a single claim within the meaning of the 
professional liability policy and, therefore, its liability was capped at $3 million. Stewart fi led a declaratory action, seeking a declaration 
that the two bridge collapses were two separate claims under the professional liability policy, meaning that the policy’s aggregate limit 
of $5 million was available to defend/indemnify against several lawsuits fi led by the injured and deceased workers and the owner. 
The trial court and the appellate court rejected engineer’s position and affi  rmed insurer’s interpretation of the professional liability 
policy. The two courts focused on the fact that both bridges were designed under a single contract with the same project engineer and 
project manager. Importantly, both bridges allegedly failed due to the same design defect. Accordingly, engineer’s coverage under the 
professional liability policy was limited to the single claim limit of $3 million.

Negligent Misrepresentation

New Prime, Inc. v. Brandon Balchune Constr., Inc. 2017 U.S. Dist. LEXIS 206802 (E.D. Pa. Dec. 15, 2017). Engineer who contracted with contractor 

to provide concrete testing and observation services owed a tort duty to owner to warn contractor of improper concrete types and subpar test 

results. 

Owner contracted with contractor to construct a new parking lot. Contractor contracted with Midlantic Engineering, Inc. for 
“Geotechnical and Structural Inspection and Testing Services” that included “On-site testing and observation of concrete including 
slump…” During construction, engineer performed concrete tests, some of which showed excessive slump and low 7-day compressive 
strength. After construction, owner fi led a lawsuit against contractor and engineer (amongst others) related to the concrete installation. 
In its complaint, owner asserted claims against engineer for breach of contract and negligence. Following fact and expert discovery, 
engineer moved for summary judgment on both claims, arguing that it owed no duty to owner with whom it had not contracted 
and, additionally, had no obligation to warn contractor of anything with respect to the concrete design or test results. The trial court 
disagreed with both arguments and denied engineer’s motion, fi nding that since contractor had hired engineer specifi cally for concrete 
testing and quality control services, engineer was obligated to warn contractor about defi cient concrete design and negative concrete 
tests even though there was no contractual provision explicitly requiring engineer to do so. The court held that owner could assert 
the claim as a third-party benefi ciary to the contractor-engineer contract, and that owner’s negligence claim was viable as a tort for 
“Information Negligently Supplied for the Guidance of Others.” Under this “negligent misrepresentation” action permitted under 
Pennsylvania law, a design professional may be sued by a general contractor, or the subcontractors, even in the absence of contractual 
privity, for economic losses foreseeably resulting from a breach of a contractual duty under the design professional’s contract with the 
owner. 

Sutton Animal Hosp. PLLC v. D&D Dev., Inc. 2018 N.Y. Misc. LEXIS 4269 (NY Sup. Ct. Sept. 24, 2018). Professional liability claims for negligent 

misrepresentation by owner against architect and engineer on design-build contract permitted in the absence of contractual privity.

Sutton Animal Hospital contracted with D&D Development, Inc. as a design/builder to construct a veterinary hospital. D&D contracted 
with an architect and an engineer for professional design services. The architect and/or engineer allegedly misrepresented that they 
were the Special Inspection Agency on their submissions to the New York City Department of Buildings, leading to approvals that would 
not otherwise have been granted. The mechanical designs were allegedly defective, requiring owner to incur costs for replacement of 
the HVAC system. Owner sued architect and engineer alleging professional negligence and negligent misrepresentation as to the plans 
submitted to the Department of Buildings and the defective mechanical design. 

On summary judgment motions by architect and engineer, the trial court dismissed the owner’s professional negligence claims against 
the designers upon application of New York’s version of the economic loss rule, but allowed the negligent misrepresentation claims 
to proceed. The trial court found that “plaintiff  has a relationship with each of them that was the ‘functional equivalent of contractual 
privity’” as defi ned by New York case law precedent, in that they knew the drawings were to be used for a particular purpose (i.e., the 
construction of owner’s veterinary hospital); owner relied upon the drawings to its detriment; and there was conduct by architect and 
engineer demonstrating their understanding of owner’s reliance.

Annual Review of Legal Decisions
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Standard of Care

Van Sicklin v. Nantucket Surveyors, LLC 94 Mass. App. Ct. 1106 (2018). Negligence claim against Nantucket dismissed due to lack of a standard-

of-care expert.

Homeowners James and Amy Van Sicklin contracted with Nantucket Surveyors, LLC to determine if the septic system met State Sanitary 
Code requirements and, if it did not, to design a code-compliant replacement system. A new septic system was installed and certifi ed 
as code-compliant by the authority having jurisdiction, but the system soon failed due to construction debris that the contractor had 
left in the leaching fi elds. Homeowners fi led a lawsuit against Nantucket, alleging professional negligence as a result of Nantucket’s 
failure to inspect the contractor’s backfi lling work and ensure that the work complied with Nantucket’s design. Nantucket moved for 
summary judgment, arguing that in order to demonstrate a breach of the applicable standard of care based on a failure to inspect, 
homeowners were required to present expert testimony establishing the breach of the applicable standard of care by Nantucket. 
Nantucket claimed it had no duty to inspect the backfi lling under its contract. The trial court agreed and granted Nantucket’s motion, 
and the Massachusetts intermediate appellate court affi  rmed. In its decision, the appellate court acknowledged that expert testimony 
is sometimes unnecessary to prove a breach of the applicable standard of care, but only “where the malpractice is so gross or obvious 
that laymen can rely on their common knowledge to recognize or infer negligence.” Here, by contrast, the appellate court ruled that 
homeowners needed expert testimony to establish the professional engineering standard that they were alleging Nantucket had 
breached.

Smith v. Walsh Construction Co. II, LLC 95 N.E.3d 78 (Ind. App. 2018). Appellate court reverses trial court’s grant of summary judgment in favor 

of engineer fi nding a genuine issue of material fact as to whether engineer breached the relevant standard of care.

The survivors of Joshua Smith (estate) brought a wrongful death case based on a car accident near a bridge construction project known 
as the Hoosier Hearthland Highway construction project. The Indiana Department of Transportation contracted with Lochmueller 
Group to design a section of the new highway, which required engineer’s inclusion of all DOT-mandated erosion control measures 
and maintenance of traffi  c plans in its design. Engineer’s design, including the erosion control plan, was reviewed and approved by the 
general contractor, DOT, and others. Near the site of the accident, there was a roadside ditch along the north side of a super-elevated 
curve. Engineer ultimately determined that a silt fence was not required in this area because the roadside ditch was there to catch 
runoff  surface water from adjacent fi elds draining it away from the roadway pavement. As such, a silt fence was not installed by the 
general contractor in this location. 

On February 7, 2013, Joshua Smith was driving westbound on Old State Road 25 near the temporary construction entrance when 
he apparently encountered mud and washout that had accumulated on the surface of the roadway causing him to lose control of 
the vehicle, drift left, and collide head-on with an eastbound pickup truck. The estate fi led a wrongful death action against engineer, 
general contractor, and several other entities involved in the project. Engineer fi led a motion for summary judgment on the grounds 
that the estate could not prove a breach of the applicable standard of care. After the trial court granted engineer’s motion based on the 
inadequacy of the standard of care opinion off ered by the estate, the estate appealed arguing, among other things, that the trial court 
erred by granting summary judgment in favor of engineer. The intermediate appellate court reversed the trial court’s judgment fi nding 
that the estate’s expert’s opinion that engineer’s erosion control measures were defective and that a reasonable designer would have 
included better erosion control measures in its plan successfully raised an issue of material fact. 

Statute of Limitations

Wash. Tennis & Educ. Found., Inc. v. Clark Nexsen, Inc. 324 F. Supp. 3d 128 (D. DC Aug. 20, 2018). Owner’s initiation of mediation within the 

limitations period does not toll statute of limitations.

Washington Tennis & Education Foundation, Inc. entered into a professional services agreement in 2010 with Clark Nexsen, Inc. to 
provide design and construction administration services for a new $10 million indoor tennis facility in Southeast Washington, D.C. The 
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building permit application was submitted in October 2011 and the permit issued in March 2012. Architect issued the certifi cate of 
substantial completion on November 13, 2012 and owner began operating out of the facility in January 2013. Dissatisfi ed by various 
perceived design and construction defects, owner submitted a request for mediation to architect in July 2014 and then fi led the 
instant lawsuit on November 10, 2015. Architect fi led for summary judgment asserting that statute of limitations barred the claim. This 
resolution turned on whether owner’s claim had “accrued” more than three years before owner fi led suit, i.e., earlier than November 
10, 2012. Owner argued that its claim was timely fi led by initiating mediation in July 2014. Additionally, owner argued that the 
“discovery rule” should apply and that its claim did not accrue until the certifi cate of substantial completion was issued on November 
13, 2012 or until it took occupancy in January 2013. The trial court rejected both of owner’s arguments, holding that owner’s initiation of 
mediation had no eff ect on its three-year deadline for fi ling litigation. The trial court also refused to apply the “discovery rule” because 
owner was a sophisticated business entity and the alleged design defects were discoverable as early as October 2011 when architect’s 
design was submitted with the building permit application. 

Commonwealth Land Title Ins. Co. v. KCI Techs. Inc. 297 F. Supp. 3d 106 (D. DC 2018). Trial court dismisses title insurer’s subrogation action 

related to survey services when lawsuit was not fi led within three years of the alleged breach. 

Commonwealth Land Title Insurance Company fi led a subrogation claim against two surveyors who performed surveys of a property 
for ICG 16th Street Associates, LLC (developer) between 2006 and 2014. Two of the surveys prepared for developer did not identify 
any encroachments onto the property and two of the later surveys prepared for developer identifi ed a 2” to 4” encroachment of a 
party wall onto the property. When construction commenced, developer discovered there was a 12” encroachment of a party wall onto 
the property. Developer asserted a claim against two diff erent title insurance policies issued by Insurer, and Insurer paid developer 
damages under only the earlier title insurance policy. Insurer then waited an additional fi fteen months before it proceeded with fi ling a 
complaint against surveyors. The trial court granted surveyors’ motion to dismiss, holding that the “fi rst breach” rule applied to claims 
against design professionals; therefore, the claims against surveyors accrued at the time of the alleged breach, and not upon discovery 
of the alleged breach by developer. 

Gardel v. SK&A Structural Engineers PLLC 2017 U.S. Dist. LEXIS 210265 (D. DC 2017). Trial court concludes that injured plaintiff’s claim against 

structural engineer is time barred.

SK&A Structural Engineers PLLC was the structural engineer allegedly responsible for the bollard installation at a project involving 
the renovation of a building located at 1440 New York Avenue, Washington, D.C. On September 11, 2012, plaintiff  was fi lming a 
documentary outside the building when he leaned back against a chain linking two bollards together, causing a 200-pound bollard to 
fall on his leg resulting in serious injuries. Plaintiff  initially fi led his complaint on August 21, 2015 against the owner Clarion Partners, 
LLC. Upon receiving additional information in discovery, plaintiff  learned that engineer was a party responsible for design of the 
bollard and moved to amend his complaint to include engineer as a defendant. The trial court granted plaintiff ’s motion to amend 
the complaint on February 27, 2017. The engineer moved to dismiss the amended complaint on statute of limitations grounds. In 
opposition, plaintiff  argued that the “discovery rule” applied because he did not discover the identity of the responsible party until after 
he had fi led his initial complaint. The trial court found that the discovery rule did not apply as plaintiff  was placed on inquiry notice 
of a cause of action on the day of his injury. It held that a reasonably diligent plaintiff  could and would have conducted additional 
investigation prior to fi ling suit, which would have revealed some evidence of alleged wrongdoing on the part of engineer. 

Pioneer Homestead Apts. III v. Sargent Engineers, Inc. 421 P.3d 1074 (Wyo. July 17, 2018). Appellate court fi nds suffi  cient evidence to show a 

question of fact as to the accrual of owner’s claim.

In April 2004, Pioneer Homestead Apartments III entered into a design/build contract with Modular Systems to supply modular units 
that were constructed off -site, delivered to and assembled for an apartment building providing low-income housing for senior citizens 
and persons with disabilities. Owner entered into a separate contract with Sargent Engineers, Inc. to provide structural engineering 
plans and specifi cations, which engineer issued on June 1, 2004. After construction was completed, a certifi cate of occupancy was 
issued for the building on August 15, 2005. Pioneer subsequently encountered various construction defect issues with the building. In 
2006, it was discovered that birds were getting into the building through a vent that was stuck in an open position due to an installation 
error. In 2007, Pioneer noticed concrete cracking underneath a steel support beam in a covered parking area, which was ultimately 
determined to have been caused by the improper attachment of the steel beam. Both issues were repaired. 

In late spring of 2013, a resident observed a gap in the drywall of a unit, which was investigated by Pioneer, resulting in the discovery 
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of signifi cant design fl aws in the plans and specifi cations and determined to be the cause of defective construction. On April 7, 2015, 
Pioneer fi led a complaint against Sargent asserting a claim of negligence. Sargent fi led a motion for summary judgment arguing 
that the claims were barred by the two-year statute of limitations applicable for professional errors and omissions, which the trial 
court granted. On appeal, the Supreme Court of Wyoming applied the discovery rule to the statute of limitations explaining that the 
statute of limitations is triggered when a plaintiff  knows or has reason to know of the existence of a cause of action. Sargent argued 
that the design defects on which owner based its negligence claims were readily apparent on the face of the plans and should have 
been discovered much earlier than 2013, and that the incidents prior to 2013 placed owner on inquiry notice of a potential claim. The 
appellate court found that Pioneer had submitted suffi  cient evidence to raise a question of fact as to when the owner was fi rst placed 
on inquiry notice of the issue “discovered” in 2013.

Christ’s Legacy Church v. Trinity Grp. Architects, Inc. 2018 OK Civ. App. 31 (2018). Court reverses dismissal of owner’s breach of contract claim 

against architect fi nding that the parties’ unsigned proposal was a “written contract” as it pertained to the statute of limitations.

Oklahoma’s statute of limitations was fi ve years for a written contract, and three years for an oral or implied contract. Christ’s Legacy 
Church fi led suit in January 2012 against Trinity Group Architects alleging that it sustained damages as a result of the architect’s 
poor design of its church. Trinity fi led for summary judgment based on the statute of limitations arguing that the church’s claims 
were barred by the three-year statute of limitations for oral or implied contracts in light of the fact that the only written document 
between the parties was architect’s proposal to the owner not signed by the church. In making the determination of whether a written 
contract existed between the parties, the trial court applied the law on contracts while considering factors related to the architect’s 
written proposal to the church, which included whether the proposal was signed by the church and whether the proposal set forth 
“critical aspects of the project,” including a fee schedule for the scope of services outlined in the proposal. The trial court disagreed 
with Architect’s position that the mode of acceptance of a contract [signature] dictates whether that contract is or is not a “writing” 
for purposes of determining the applicable statute of limitations. The trial court explained that if a proposal describes any conditions 
concerning a particular mode of acceptance, it is often intended and understood by courts as a suggestion rather than a limitation. 
Finding that the parties had a written contract, even though unsigned, the appellate court affi  rmed and applied the fi ve-year statute of 
limitations and denied architect’s motion for summary judgment.

Town of Windsor v. Loureiro Eng’g Assocs. 181 Conn. App. 356 (2018). An appellate court in Connecticut fi nds the statute of limitations began to 

run on the date of architect’s submission of the allegedly defective design rendering owner’s negligence claim time barred. 

Newman Architects, LLC entered into two contracts with the Town of Windsor to provide architectural services for a project involving 
the Windsor High School. Architect was fi rst contracted to prepare a “Comparable-to-New” report, required in applying for renovation 
funding from the State of Connecticut. On June 29, 1998, owner submitted the report to the state, which the state approved for 
funding. On April 12, 1999, owner paid architect in full for its services under the report contract. In June 1999, the parties entered into 
a second contract for the design and construction of the renovation of the project (design agreement). On July 14, 2011, fi ve months 
after a roof collapse at the project auditorium, the owner fi led suit against Newman seeking damages arising under the report contract. 
Architect asserted that owner’s action was barred as the complaint was fi led more than seven years after substantial completion of 
the project. The trial court ruled that the undisputed facts that the project had been completed, the report had been completed, and 
the report had been submitted by owner for funding more than seven years prior to commencement of the action barred the claim as 
too late. The intermediate appellate court applied the applicable statute of repose, which barred any action in contract or tort against 
an architect, professional engineer, or land surveyor performing or furnishing the design services for construction or surveying in 
connection with improvement of real property when brought more than seven years after substantial completion of the project. The 
appellate court recognized that because owner’s claim was limited to alleged negligence arising from the report contract and not the 
design agreement, there was no discernible date of substantial completion. For this reason, the court ruled that the accrual date was 
the date of the allegedly defective design. Because the report was completed, submitted, and approved for funding more than seven 
years before commencement of the action, the appellate court affi  rmed judgment in favor of architect.

Hampton Hall, LLC v. Chapman Coyle Chapman & Assocs. Architects AIA, et al. 2018 U.S. Dist. LEXIS 17795 (D. SC Feb. 2, 2018). Court denies 

plaintiff’s motion to reconsider, affi  rming that all causes of action against the architect except gross negligence were barred by South Carolina’s 

statute of repose.

Chapman Coyle Chapman & Associates Architects, AIA entered into a contract with Hampton Hall, LLC for design and construction 
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administration services of the clubhouse at Hampton Hall, a private golf club near Hilton Head, South Carolina. Architect’s certifi cate 
of substantial completion established a substantial completion of the clubhouse on June 20, 2007. Hampton Hall alleged that the truss 
assemblies in the clubhouse roof failed in 2007 and 2009, and despite remedial work having been performed on the truss members 
in 2009 and 2010, it alleged that the truss members remained defi cient. In May 2017, owner fi led a lawsuit against architect and 
the general contractor for damages arising from the defective truss members. Chapman argued that the statute of repose barred 
all of owner’s claims against architect, except gross negligence (an exception under South Carolina’s statute of repose) and the trial 
court agreed. On appeal, Hampton argued that (1) substantial completion never actually occurred because the construction violated 
applicable building codes, and/or (2) that owner and architect did not intend for the substantial completion of the project to be based 
on the certifi cate of substantial completion. The court denied owner’s motion to reconsider. The court found that the contract between 
owner and architect was clear and unambiguous: architect’s certifi cate of substantial completion established the project’s date of 
substantial completion; therefore, owner’s claims brought more than eight years from substantial completion of the clubhouse were 
barred by the statute of repose.

State v. Karl R. Rohrer Assocs. 104 N.E.3d 865 (Ohio App. 2018). Ohio Court of Appeals rejects argument that statute of repose does not run 

against government and affi  rms dismissal of breach of contract. 

In 1992 and 1993, Karl R. Rohrer Assocs. entered into agreements with the Ohio Department of Transportation to provide structural 
engineering services for the construction of a garage. Owner fi led a complaint on March 3, 2015 asserting breach of contract against 
engineer related to the design services provided. Ohio’s Statute of Repose bars causes of action for bodily injury, injury to real or 
personal property or wrongful death, that arises out of a defective and unsafe condition of an improvement to real property accruing 
against a person who performed design, planning, construction supervision, or construction improvement to the real property later 
than 10 years from the date of substantial completion of such improvement. Owner argued that the statute of repose did not apply to 
it under the doctrine of Nullum Tempus Occurrit Regit (time does not run against the King). The appellate court rejected this argument 
and affi  rmed dismissal. 

Generali—U.S. Branch v. Lachel & Associates 2019 U.S. Dist. Lexis 25563 (S.D. Ind. 2/19/2019). Case dismissed where waiver of subrogation 

clauses applied to claim and where claims were not timely brought.

Plaintiff  Generali—U.S. Branch doing business as The General Insurance Company of Trieste & Venice—U.S. Branch (Generali), 
initiated this lawsuit, seeking damages as the subrogee of Walsh Construction Company/Vinci Gran Projects JV doing business as 
Walsh Vinci Joint Venture (Walsh Vinci JV). Walsh Vinci JV was the contractor. Lachel & Associates specializes in design and construction 
management services for tunneling and other heavy civil construction projects in the areas of transportation, water and wastewater 
infrastructure, and hydroelectric power. It provides consulting and design engineering services. The project was the East End Crossing, 
a public-private partnership between the Indiana Finance Authority and WVB East End Partners, LLC. The partnership was intended to 
develop, design, construct, fi nance, operate, and maintain a bridge facility and associated roadway and facilities across the Ohio River 
in Southern Indiana and Louisville, Kentucky. 

On Friday, September 19, 2014, normal tunneling activities were taking place when a noise was heard coming from the south tunnel. 
The workers were evacuated from the tunnel, and then rock from the roof of a portion of the south tunnel collapsed. After this incident 
occurred, Generali retained geotechnical engineers to determine the cause of the incident, and Generali’s engineers determined that 
the primary reason for the roof collapse was inadequate design of the initial support for the tunnel provided by Lachel. Pursuant to the 
terms of its (insurance) policy, Generali paid Walsh Vinci JV for its damages and became subrogated to all rights and causes of action. 
On August 10, 2017, Generali fi led a complaint in the Clark County Circuit Court of Indiana as subrogee of Walsh Vinci JV. Lachel fi led 
a motion to dismiss, arguing that the applicable statute of limitations bars this action and a contractual waiver of subrogation further 
barred the claims asserted in this action. Generali argued the professional malpractice claim statute did not apply to engineers and 
that a savings statute allowed the action to continue. The court affi  rmed the dismissal on the statute of limitations and as an additional 
basis found the waiver of subrogation also barred the claim.
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Teaming Agreements

CGI Fed. Inc. v. FCi Fed., Inc. 295 Va. 506 (2018). A teaming agreement held to contain too many references to future negotiations, rendering it 

an unenforceable agreement to agree.

CGI wanted to respond to a US government request for proposal, but did not qualify as a small business. FCi qualifi ed as a small 
business and agreed to partner with CGI to submit a proposal under a teaming agreement. The teaming agreement was subsequently 
amended in order to address certain concerns raised by the government agency awarding the contract. FCi won the contract and a 
lawsuit ensued with CGI over the workshare load. When FCi and CGI were unable to reach agreement on the terms of a contract for 
the actual project, CGI sued FCi for breach of contract, unjust enrichment, and fraudulent inducement. A jury found in favor of CGI 
on all counts and awarded $11.9 million in damages. On appeal, the Supreme Court of Virginia held that agreements to negotiate 
future subcontracts are not enforceable. The amended teaming agreement contained a statement of work that was “subject to the 
fi nal solicitation requirements.” In another section of the amended teaming agreement, the parties agreed to enter into “good faith 
negotiations for a subcontract subject to…fi nal proposal to FCi” and that the agreement terminated within 90 days of the award of the 
government contract if “the parties failed to reach agreement on the terms and conditions of a subcontract.” Based on this language 
in the amended teaming agreement, the Supreme Court of Virginia concluded that the parties intended to negotiate a follow-on 
agreement if their bid was successful, rendering the amended teaming agreement unenforceable.

Middlesex Corporation, Inc. v. Fay, Spofford & Thorndike, Inc. 2019 Mass. Super. Lexis 27 ( January 28, 2019). Engineering error as to amount of 

materials needed for project could support multiple theories of recovery. 

Middlesex Corporation, Inc., (Middlesex) was the general contractor on a project for the design, construction, and and rehabilitation of 
the Kens Burns Bridge (the project). The defendant, Fay, Spoff ord & Thorndike, Inc. (FST), was an engineering fi rm. FST entered into a 
teaming agreement with Middlesex pursuant to which FST prepared designs and drawings for the project to be submitted by Middlesex 
to the Massachusetts Department of Transportation as part of its response to the request for proposal for a contractor to perform the 
project. Middlesex also used the designs and drawings to estimate the costs that it would incur in performing the work, in particular the 
quantity of steel required, and therefore the contract amount that it would include in its response to the RFP. In this action, Middlesex 
alleged that FST performed its work negligently, with the result that Middlesex underestimated the cost of the steel necessary to 
complete the work by approximately $4 million. Middlesex also alleged that FST was aware that the drawings that it submitted to 
Middlesex were improperly prepared and therefore it knew that Middlesex would underestimate the steel costs in its response to the 
RFP, but nonetheless represented that the drawings were “conservatively” prepared and further cost savings might be achieved with 
respect to the steel required to complete the project. The court denied the motion for summary judgment, which sought dismissal 
because the claims sounded in contract and not professional negligence. The court held both claims could be pursued. It also allowed 
the negligent misrepresentation and fraud claims to proceed. 

Third-Party Benefi ciary

Dormitory Auth. of the State of N.Y. v Samson Constr. Co. 94 N.E.3d 456 (New York 2018). Perkins’s motion to dismiss granted because project 

manager was not an expressly intended third-party benefi ciary of owner-Perkins agreement. 

Perkins Eastman Perkins, P.C. entered into a contract with the Dormitory Authority of the State of New York (DASNY) to design a 
forensic biology building. The City of New York, as project manager, entered into a project management agreement with DASNY to 
manage the project, including fi nancing. Perkins was to provide architectural and engineering design and construction administration. 
After construction began, a failure in the excavation support system lead to delays and damages amassing nearly $37 million. DASNY 
and project manager sued Perkins for breach of contract and negligence. The breach of contract claim alleged failure to provide 
adequate designs and oversight for the project among other things. Perkins moved for summary judgment on project manager’s 
breach of contract and negligence claims, arguing that project manager was not a third-party benefi ciary to its contract with DASNY. 
The highest appellate court in New York affi  rmed the trial court’s ruling in favor of Perkins, explaining that only two circumstances exist 
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where a third party (such as project manager) can enforce a contract: when the third party is the only one who can recover and when 
the contract clearly intended to allow the third party to enforce with express language in the case of construction contracts. 

Board of Mgrs. of Marke Garden Condominium v 240/242 Franklin Ave. LLC 2017 N.Y. Misc. LEXIS 5033 (NY Sup. Ct. Dec. 21, 2017). Court fi nds 

the condominium association is a third-party benefi ciary to the design agreement entered into by an architect on a condominium project.

Namike Marke (developer) entered into a design agreement (the design agreement) with Scarano and Associates (architect) to design 
a luxury condominium with eight units. Shortly after taking possession of their units, the unit owners of the condominium began 
experiencing leaking, heating, and drainage malfunctions among other issues, and fi led suit against the various parties involved in the 
design and construction of the project. Scarano moved for summary judgment on unit owners’ claims for breach of contract, arguing 
that unit owners were not third-party benefi ciaries to the design agreement under which it provided services on the project. As such, 
Scarano argued that it did not owe any duty to unit owners and, in fact, the identity of unit owners was not known at the time of 
contracting to perform services on the project. The trial court denied the motion for summary judgment, fi nding that Scarano signed a 
statement indicating that prospective purchasers could rely upon a report prepared by it related to the project and upon the accuracy 
of the information provided by the architect included in the public off ering statement for the project. As a result, there was a genuine 
dispute of fact as to whether the unit owners were third-party benefi ciaries to the design agreement that should be submitted to the 
jury.

Third-Party Inspection

W.C. English, Inc. v. Rummel, Klepper & Kahl, LLP, et al. 2018 U.S. Dist. LEXIS 36158 (W.D. Va. Mar. 6, 2018). Contractor could not recover from 

QA/QC subcontractors for non-conforming work where builder remained ultimately responsible for its own negligence. 

W.C. English, Inc. contracted with VDOT to construct a bridge in accordance with approved plans and specifi cations. English also 
contracted with Rummel, Klepper & Kahl, LLP (QA inspector) for “quality assurance” services, i.e., whether construction of the project 
conformed with the contract documents and VDOT standards, including the identifi cation of any potential quality and non-conforming 
work issues, through reviewing the quality control data and performing independent sampling and testing to verify the QC results. 
Contractor also contracted with CDM Smith (QC inspector) for “quality control” services, i.e., measuring “quality characteristics,” 
sampling, testing, and inspecting the construction to ensure the work conformed to AECOM’s design and VDOT regulations. 

VDOT specs required the installation of 2.5” slab runners, which English installed for the fi rst half of the bridge. Thereafter, English 
switched to 1.75” slab runners causing excess concrete cover over the top of the steel reinforcement. A discussion about making the 
change was had by English and QA inspector. QC inspector did not play a role in the discussion. QC inspector advised English in writing 
that the 1.75” slab runners did not conform to the approved design nor to VDOT’s specifi cations. Upon QA inspector’s review of QC 
inspector’s written notice, QA inspector concurred with QC inspector, but did not fi le a written report of the non-conformance. QC 
inspector and QA inspector both believed that English cured the non-conformity and continued the construction under the approved 
design. English, however, fi nished the bridge using the 1.75” slab runners. Upon completion of construction, VDOT rejected the bridge 
as non-conforming owing to the changed supporting slab runners and required English to tear down and rebuild the bridge. English 
then sued QC inspector and QA inspector for indemnity based on contractual indemnity obligations set forth in their respective 
contracts, arguing that both should have done more to alert appropriate personnel at English of the deviation. At the conclusion of 
discovery, the trial court granted summary judgment in favor of QC inspector and QA inspector, reasoning that contractor retained 
ultimate responsibility for its own work and, therefore, could not shift liability for the $2+ million repair to the two inspection fi rms.

Trade Names

AECOM Energy & Constr. v. Ripley 2018 U.S. Dist. LEXIS 192398 (C.D. Cal. Nov. 8, 2018). Firm which acquired a construction fi rm, whose name 

changed several times, still has rights to the use of the original trade name. 

Morrison Knudsen Corporation (MK) was a renowned construction and engineering fi rm responsible for projects that included the 
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Hoover Dam and the San Francisco-Oakland Bay Bridge. MK was merged with succeeding fi rms and changed its name several times 
beginning in 1996, dropping the MK name for the fi rst time in 2000. In 2008, one of the defendants began claiming he had authority 
from the company’s original board of directors to revive names tied to MK, including Morrison Knudsen Corporation, Morrison-
Knudsen International Inc., Morrison Knudsen Company, and the website domain www.morrison-knudsen.com. In 2014, defendants 
began taking over the trademarks of MK by submitting change of address forms and submitting new MK trademarks for registration, 
declaring themselves the owner of the trademarks. The actual successor fi rm of MK, AECOM Energy, fi led suit alleging claims of false 
designation of origin, false advertising, cyberpiracy, and state law unfair competition claims. AECOM moved for summary judgment on 
all claims and for a permanent injunction against defendants. The trial court enjoined the defendants from continuing to use the MK 
trademarks.

Trade Secrets

Plump Eng’g, Inc. v. Westshore Design Eng’rs, P.C. 2018 U.S. Dist. LEXIS 131205 (N.D. NY Aug. 26, 2018). Engineering fi rm’s efforts to obtain 

injunctive relief unsuccessful due to binding arbitration agreement.

Plump Engineering fi led a lawsuit against Westshore Design Engineers, a new engineering fi rm formed by former employees of Plump. 
Plump asserted claims for breach of contract and breach of duty of loyalty claims against the former employees and contractual 
interference claims and misappropriation of trade secrets claims against their new fi rm. The defendants moved to compel arbitration 
pursuant to the terms of the former employees’ employment agreements with Plump. The arbitration provision in the employment 
agreements generally required arbitration of all claims, but noted that claims for injunctive relief were exempted from the arbitration 
provision. Based on the breadth and scope of the arbitration provision in the employment agreements, the trial court concluded that 
all the claims—except for claims for injunctive relief—were subject to arbitration. It stayed the proceedings related to injunctive relief 
pending the outcome of the arbitration, reasoning that Plump sought both damages and injunctive relief in relation to certain claims; 
therefore, the damage component of those claims was subject to arbitration and the injunctive relief component would have to follow.

Wavier of Subrogation

Ritacca Laser Ctr. v. Brydges 2018 Ill. App. LEXIS 54 (Ill. Ct. App. 2018). Court affi  rms summary judgment in favor of engineer against claims 

from owner based on waiver of subrogation provision in contract between owner and Ryan.

Ritacca Laser Center contracted with Ryan, Inc., the design-builder, to remodel a cosmetic surgery offi  ce suite in Chicago, Illinois. Ryan 
contracted with O’Hare Engineering to design and install the suite’s new mechanical systems. Within days of the reopening following 
the remodel, the offi  ce was severely damaged by a fi re that appeared to have been caused by O’Hare’s design placement of an air fi lter 
too close to an electric heating coil. Ritacca was unable to work out of its offi  ce for three years due to the fi re and claimed $6.3 million 
in damages from the interruption of its business. After Ritacca settled with its insurer for $4 million, Ritacca fi led a lawsuit against 
O’Hare for the balance of the alleged business interruption damages. O’Hare moved for summary judgment, arguing that Ritacca 
had waived any claims against O’Hare by virtue of the waiver of subrogation provision in the contract between Ritacca and Ryan. The 
waiver of subrogation provision in the contract provided that the “Ritacca and Ryan waive all rights against each other, and against 
their respective agents, employees, and subcontractors, for damages caused by perils covered by the [Ritacca’s all-risk builder’s risk 
insurance], except such rights as they may have to the proceeds of such insurance.” The trial court granted O’Hare summary judgment, 
and Ritacca appealed, but appellate court affi  rmed the trial court, ruling that the provision was unambiguous. It stated that under this 
language, Ritacca agreed to waive any claims against Ryan and its subcontractors (such as O’Hare) arising from perils (such as the fi re) 
that were covered by its builder’s risk insurance policy. 


